"One might suppose that where law is largely absent, behavior is pretty bad. Yet it turns out to be nearly the other way around. The two areas where law is arguably the largest presence in ordinary life -driving cars and paying taxes -are probably the two areas where there is the largest amount of self-conscious cheating."
3 While perhaps lacking the same dramatic simultaneity and proximity, many other officials have been indicted by state and federal authorities, and still more have been named in civil enforcement actions, arising from the corporate scandals of the past several years.
Officer Association has increased steadily and remains at an all-time high; 10 and the recently-amended Federal Sentencing Guidelines now refer explicitly to ethics. 11 A closer examination, however, reveals that even these ethics developments have been largely rule-based. First, while some consultants focus on values, much of ethics consulting tends still to entail implementing statutory requirements or developing training programs on the legal obligations of employees. Second, the "ethics officer" and "compliance officer" titles are often interchangeable, and the role involves supporting regulatory compliance by the business and its employees. A report by the court-appointed corporate monitor of WorldCom, Inc. (viewed by many as a blue-print for governance generally), for example, describes the ideal ethics officer as someone with legal, regulatory, and law enforcement experience, who would report to the company's General Counsel. 12 Yet, such a structure, whether the Ethics (or Compliance) Officer is a lawyer or a nonlawyer supervised by a lawyer, tends to influence the approach taken to ethics. 13 Third, despite references to promoting ethical conduct, the Sentencing Guidelines actually define a "compliance and ethics program"
as one "designed to prevent and detect criminal conduct" 14 and would seem narrowly satisfied by a program limited to criminal activity rather than also to ethical or even civil law issues.
This post-scandal preoccupation with rules could have been predicted. In deciding how to behave in a situation, our inquiry often starts -and stops -with rules. Rules have become proxies for the "right" thing when the distinction between obeying the rule and acting ethically becomes blurred, when we hear "If 10 Telephone Interview with Edward S. Petry, Executive Director, Ethics and Compliance Officer Ass'n (Sept. 6, 2004). 11 See U.S. SENTENCING GUIDELINES MANUAL § 8B2.1(a)(2) (2005) , available at http://www.ussc.gov/2005guid/gl2005.pdf. In U.S. v. Booker, 543 U.S. 220 (2005), the Supreme Court invalidated a statute that permitted judges to depart from sentencing ranges on the basis of facts not pled to or found by a jury. Whereas the Court's concern was with aggravating circumstances (id. at 244), a "compliance and ethics program" is a mitigating factor. Moreover, the Guidelines, while no longer mandatory, do have an advisory function (id. at 246). A "compliance and ethics program," therefore, remains relevant for both judges and business managers. 12 See RICHARD C. BREEDEN, RESTORING TRUST: REPORT TO 14 See U.S. SENTENCING GUIDELINES MANUAL § 8B2.1(a)(2) cmt n.1 (2005) , available at http://www.ussc.gov/2005guid/gl2005.pdf. The point here is not that the Sentencing Guidelines should extend to legal-but-unethical conduct, but simply that regulatory references to ethics remain largely limited to legal rather than ethical considerations.
it's legal, it's ethical," 15 or "As long as it's not illegal, it's okay." 16 Rules have also triumphed over ethics when they become the ceiling rather than the floor for desired conduct -as when companies opt not to go beyond the minimum requirements of the code-of-ethics provisions of Sarbanes-Oxley, or when research analysts participated in sales calls in Europe when then-recent regulatory changes technically applied only to such meetings in the United States.
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Rules have significant limitations, however. 18 Many of these limitations are well-known and have been widely considered. Some involve scope -rules are reactions to yesterday's disaster and cannot be developed to address crises that we cannot anticipate. 19 Others involve content -rules can require acts that are morally reprehensible, such as those on which racial or religious discrimination is based. And still other limitations involve language and currency -the number, age, complexity, and clarity of rules affect whether rules will (or will not) succeed in controlling behavior.
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But what if the inherent nature of rules also makes it more difficult to decide and do the right thing? What if the tendency to focus on the letter of the rule rather than its spirit, or to interpret rules technically and narrowly, or to push the envelope is due, at least in part, to characteristics of the rules themselves? The pages that follow consider just such a possibility, namely that rules might actually (albeit ironically and unintentionally) undermine ethical decision-making.
The debate over whether conduct is more effectively regulated by principles (standards) or rules,
while not unrelated to this issue, need not be addressed here. First, although rules and principles are distinct, the distinction is not between law and morality: moral dictates can be as detailed as legal rules (e.g., "children should give their seats to elderly people who board a bus"), and legal/regulatory requirements can be as broad as ethical principles (e.g., due process; "fairly present in all material 15 See Lynn Sharp Paine, Managing for Organizational Integrity, HARV. BUS. R, Mar.-Apr. 1994, at 106, 109 (hereinafter "Paine") ("'If it's legal, it's ethical,' is a frequently heard slogan. But conduct that is lawful may be highly problematic from an ethical point of view."). respects"). 21 The limitations of rules that are discussed below apply to both moral and legal rules. Second, the way that rules or principles are applied (whether their content is legal or ethical in nature) tends to cause them to converge:
When authorised to act in accordance with rules, rule-subjects will tend to convert rules into standards by employing a battery of rule-avoiding devices that serve to soften the hard edges of rules. . . . Conversely the adaptive behaviour of rule-subjects when given a standard goes in the opposite direction. These rule-subjects, when given few rules in the rules-standards sense, will make them themselves, and apply them to their own allegedly discretionary behaviour, thus limiting significantly the case-sensitive discretion that it was the intention of the rule-maker to grant.
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If rules and principles are two ends of a continuum, 23 then precisely where on the continuum a particular prescription is located may not be crucial; it will eventually tend toward the middle.
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To be clear: the point here is not that the ethical lapses involved in corporate scandals stemmed directly and primarily from rules. Surely other factors (including compensation structure, management's preoccupation with short-term results rather than long-term sustainability, conflicts between business lines, greed, and a feeling of being "above the law") played a role. Nor is the point that rules should be abolished; they will -and should -continue to be essential guides for conduct. Indeed, one should not overlook the ways that rules make certain freedoms possible and influence morality positively; statutes prohibiting racial discrimination, for example, required people to interact and, over time, some racial attitudes changed. 25 Yet, to ignore the effect of rules on decision-making would be a mistake for both regulatory policy and business strategy. First, many of the other causes of business misconduct are being addressed by new laws and rules; if rules are part of the problem, though, a remedy that relies unduly on rules will have limited success (and may even make the problem worse). Second, to minimize unintended consequences, circumstances. Without rules of the road, some well-meaning drivers would drive slowly, others would drive quickly, believing (correctly) that they were doing so safely, and still others would drive quickly but not as safely as they thought they were -with a collision the all-but-certain result.
Section 406 of Sarbanes-Oxley, requiring public companies to disclose whether they have adopted a code of ethics, illustrates the reason for and utility of rules. The provision requires not just any code of ethics: companies must disclose whether they have a code that covers the "principal financial officer and comptroller or principal accounting officer, or persons performing similar functions." 27 Moreover, having some code to which those officers are subject is not good enough; the code must addresses the following specific issues:
(1) honest and ethical conduct, including the ethical handling of actual or apparent conflicts of interest between personal and professional relationships; (2) full, fair, accurate, timely, and understandable disclosure in the periodic reports required to be filed by the issuer; and At the same time, employees do not need the references in section 406 to honest and ethical conduct and to compliance with the law to know that they should not take the company car on a joy-ride at 90 miles an hour on an icy city street, or that the pre-meditated, wanton killing of a colleague is wrong.
Forbearance from such activities is often influenced more by the ethical principle underlying the rulesavoiding injury and preserving life are desirable -than by rules that prohibit injuring another person 28 Id. In many situations, however, the applicable principle is less clear, or there may be multiple principles at stake, or even well-intentioned people may identify several courses of action that they feel are reasonable ways to give effect to the principle. Rules help us to conduct our affairs in the face of such uncertainties and ambiguities. 33 In these cases, we often are more aware of the rule's requirements than its rationale, but this should not obscure the facts that some principle underlies the rule and that the rule-maker believes that the rule will further the principle. This principle will not be realized, though, if it is simply restated by the rule. Such specificity has limits, however. Adhering to the speed limit is not the only element of safe driving. The requirements of section 406 are not the only way to achieve more ethical conduct, the officers to whom the specified code applies are not the only employees who should behave ethically, and the behavior included in the statutory definition of "code of ethics" is not the totality of ethical conduct. 35 One of the virtues of rules is that they narrow the matters to be addressed. In the end, we are willing to invest in the capital markets and drive on highways largely because of rules.
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These benefits come at a cost, however. By reducing the range of issues that need to be considered, any rule is rendered incapable of dealing fully with all of the contingencies with which, to further its purpose, the rule might be concerned. (1994) ("Although the resulting decisions are not perfect, they are better than they would be if the timepressed, incapable, or untrustworthy decision maker had tried to take all relevant features into account."). 38 It might seem that a rule is also over-inclusive when it appears to prohibit conduct that is consistent with its purpose. Yet, an act that furthers an ethical purpose more than compliance would (e.g., speeding to take an injured passenger to an emergency room) is generally subject to a justification or excuse defense. for radio announcements will not prevent a squeaky-voiced announcement. Alternatively, generalizing the rule so that print or radio disclosure is "intelligible" may not be much help, since each advertiser will be left to determine what is intelligible in its case; some advertisers may make the wrong decision and thereby subject the public to potential harm.
The SEC's code-of-ethics regulation (section 406) is no different. In adding the principal executive officer to the class of officials subject to the code, the SEC implicitly recognized that the statute's reach was under-inclusive:
[W]e continue to think that it is appropriate and consistent with the purposes of the SarbanesOxley Act to extend the scope of our rules under Section 406 to include a company's principal executive officer, as proposed. It seems reasonable to expect that a company would hold its chief executive officer, an official superior to the company's senior financial officers, to at least the same standards of ethical conduct to which it holds its senior financial officers.
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This expansion made the provision less under-inclusive, but other personnel (e.g., chief operating officers)
remain uncovered by the broader regulation. While the SEC must have been concerned about such individuals, it opted to identify particular positions rather than to articulate a more general principle or standard to describe the characteristics of the positions to which the code should apply. As a result, the rule continues to exclude others -whether senior or junior to the specified officers -whose conduct (or misconduct) is as relevant for giving effect to the provision's purpose.
Rules have the greatest impact when they cause people to behave differently than they would have behaved in the absence of the rule -which is precisely where the rules are over-and under-inclusive.
Recall that the average person contemplating a high-speed joy ride or a brutal homicide does not need the legal prohibition to deter him or her from committing the act. By contrast, the speed limit is an important consideration to the driver who must decide how fast to go in inclement weather, and homicide laws are important to the person who has been asked by a terminally ill and pain-ravaged loved one to assist in a suicide. Similarly, section 406 affects the behavior of covered corporate officials less when it requires compliance with applicable laws (which must be adhered to anyway) than when it prohibits conflicts of interest (a standard that is susceptible to over-and under-inclusiveness).
42 SEC Code of Ethics Release, supra note 30, § II.B.1.b.
RULES AND ETHICAL DECISION-MAKING
In situations where there is no rule or where the rule, because of its over-or under-inclusiveness, is or should be inapplicable, we must look elsewhere for guidance -such as to ethical principles. Our need to consider the ethics of a situation, therefore, arises because of rules and, in particular, because of their inherent limitations. Paradoxically, though, these very same attributes interfere with our ability to make and implement ethical decisions.
In the view of many, making and acting on an ethical decision involves (1) recognizing an issue as an ethical one, (2) making an ethical judgment, (3) resolving to do the ethical thing, and (4) actually behaving ethically. 43 These steps will be explored below in the context of the rule characteristics discussed above, augmented by descriptions of empirical studies that tend to substantiate the tension between rules and ethical decision-making.
Recognizing the Ethical Issue
While the ethical thing to do is often also the legal, economic, or political thing to do, failing to recognize the ethical dimension is not inconsequential. A rule may require something unethical, or there may be no rule at all, or the application of a rule may be unclear. Recognizing the ethical dimension of such situations is important, but may not occur because of (i) the level of our social or cognitive development (young children who cannot comprehend the effect of their act on someone else are absolved of ethical and legal responsibility), (ii) our unawareness that other people are involved, (iii) our distance from the affected people (selling adulterated fruit juice or distributing tainted medical supplies does not raise the same ethical concerns for many people when done in far-away places rather than in their own 43 A number of models have been developed to describe how we make and implement ethical decisions. Experiments have confirmed that acting ethically depends on the extent to which we are (or feel)
close to the victim/beneficiary of our action. Stanley Milgram demonstrated that people's willingness to follow orders and give what they believed were increasingly strong electric shocks to others decreased as the physical and acoustical separation between subject and "victim" decreased. 46 A more recent experiment used a magnetic resonance imager (MRI) to monitor brain activity as subjects considered a series of personal and impersonal moral dilemmas. 47 Brain scans revealed that those areas of the brain associated with emotion were more active when the moral-personal dilemmas were considered than when the moral-impersonal ones were considered; subjects felt more connected to the victim in the former cases than in the latter ones. The study's author noted the correlation between the salience of the other person and our ability to recognize the moral dimension of a situation:
[W]e ignore the plight of the world's poorest people not because we implicitly appreciate the nuanced structure of moral obligations, but because, the way our brains are wired up, needy people who are "up close and personal" push our emotional buttons, whereas those who are out of sight languish out of mind.
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While the ease and speed with which we become engaged with the victim or beneficiary of our act are important in recognizing the ethical nature of a situation, rules make that engagement more difficult and slower. Rules shift our attention from a broad goal or purpose to a particular way of achieving it -from general traffic safety to speed limits, from good corporate governance to codes of ethics on specific subjects applicable to particular officers. But as they narrow our focus, rules divert our attention away 44 from other people. 49 We become less aware of others and more aware of our own compliance (or noncompliance) with the rule:
First, legalistic remedies can erode the interpersonal foundations of a relationship they are intended to bolster because they replace reliance on an individual's "good will" with objective, formal requirements. . . .
Second, when rules and procedures form the basis of continuing relations they can disrupt the "implicit agreements" that efficiently govern social interaction by interposing a structural barrier between the parties, making the relationship feel less direct and close.
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Rule-makers do not want us to make ad hoc decisions and, as noted, one of the advantages of rules is the efficiency and energy conservation that results from decisions being made for us. In inclement conditions, we do not need to think about whether driving at the speed limit will harm others (or ourselves), since adhering to the limit is, by definition, "safe." 51 And if we exceed the speed limit (or consider doing so), our concern is much less on whether speeding will endanger them, and much more on whether the trooper will pull us over. To the extent that a rule causes us to focus on whether we are adhering to it (or will get caught for not adhering to it), rather than on how our conduct will affect others, we are more likely to gloss over or altogether miss the situation's ethical dimension.
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In an ideal world, one where rules are unnecessary, we could be counted on to decide safety issues correctly in light of our own skill, road conditions, and various other factors. In the real world -the one with rules, including speed limits -rule-makers have decided for us what kind of conduct constitutes safe driving, and our focus shifts (quite literally) from others on the highway to our own speedometer. Monderman is a Dutch traffic engineer who has improved traffic safety by eliminating the rules of the road:
To make communities safer and more appealing, Mr. Monderman argues, you should first remove the traditional paraphernalia of their roads -the traffic lights and speed signs; the signs exhorting drivers to stop, slow down and merge; the center lines separating lanes from one another; even the speed bumps, speed-limit signs, bicycle lanes and pedestrian crossings. In his view, it is only when the road is made more dangerous, when drivers stop looking at signs and start looking at other people, that driving becomes safer.
"All those signs are saying to cars, 'This is your space, and we have organized your behavior so that as long as you behave this way, nothing can happen to you,'" Mr. to ourselves if the highway is deserted, the practical issue is not whether awareness of and concern for others (e.g., the impact on surviving family members, the cost to society) may linger at the edges despite the rules, but that rules weaken such awareness and concern. This weakening will have a far greater impact on conduct that is closer to the compliance-noncompliance line (and therefore more likely and foreseeable) than on more extreme conduct.
Sanctions -that which distinguishes a rule from a suggestion -affect how we see the dilemma, which also has important implications for ethical recognition. In an intriguing experiment that probed the effect of sanctions, MBA students were provided with a scenario in which they were faced with a choice between agreeing to limit toxic emissions voluntarily and facing onerous regulation. 57 The issue of whether to comply with the voluntary agreement (no penalty for a violation) was characterized as an "ethical" one by 55.2 percent of the respondents but as a "business" (economic) one by 44.8 percent. When non-compliance involved even weak sanctions, however, respondents viewing the issue as "ethical" decreased to 19.2 percent, while those viewing it as a "business" decision increased to 76.9 percent. Thus, the presence or absence of sanctions (and, by extension, the existence of a rule) affected whether or not the issue was recognized as an ethical one:
Results revealed that the presence of weak sanctions promoted a focus on the business aspects of the decision in contrast to a focus on the ethical aspects when no sanctions were present. The [students'] written comments further support the notion that a weak sanctioning system prompts a perception that the decision concerns the costs versus the benefits of cooperating, whereas the lack of such a system prompts relatively more consideration of the ethical aspects of the decision.
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Finally, an issue has an ethical dimension only if the decision-maker has volition, and rules eliminate (or at least reduce) our choice. In this sense, a rule against feeding animals at the zoo has a greater impact than the law against murder because, while most people would not murder if there were no such legal prohibition, 59 many people would choose to feed the animals if doing so were not prohibited.
Any rule that leaves the zoo visitors feeling that they still have a choice is ineffective. The distinction here is not in the importance of the rule's content (murder is more important than not feeding zoo animals), but in the nature of the content and, specifically, in the degree to which the rule itself actually affects our It might be argued in response that rules do not preclude us from choosing to focus on related considerations of an ethical nature. Thus, a prohibition against feeding the animals does not prevent people interested in animal welfare from donating funds to enable the zoo to purchase goods or services to benefit the animals; Sarbanes-Oxley does not require public companies to publish their codes of ethics in the popular press, but companies are free to do so; businesses do not seem to be required to air radio advertisements with disclaimers spoken slowly enough to be understood, but they are free to do so; and so
on. Yet, such conduct is possible only if those subject to the rule are aware of those possibilities in the first place. If they are not, then the freedom to choose that course is essentially non-existent. 61 The concern here is less how much choice (and freedom to violate the rule) the decision-maker actually has in the face of the rule, and more the degree of choice and freedom that the decision-maker feels that he or she has. Cf. PLAYING BY THE RULES, supra note 26, at 9 ("A rule giving the addressee a choice whether to comply or not but rewarding compliance with payment of one million dollars is a rule in which the formal option is in practice unavailable." (footnote omitted)). 62 Others hold that, when confronted by an ethical issue, we do not reason to a conclusion; we "simply" and spontaneously know the answer intuitively. 64 The ways in which our intuition develops is well beyond the scope of this article; for present purposes, it suffices to note that reason plays a role also in the social intuitionist model. The distinction has been analogized to the different ways that judges (or scientists) and lawyers use reason: whereas the former employ reason to identify truth, the latter use it to support whatever argument has already been decided to be in the client's best interest.
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Despite their fundamental differences, the two models have much in common. Whatever the basis of our ethical judgment -reason or reason-influenced intuition -more developed reasoning or intuition (as the case may be) affects the actual judgment we make, not just the way we reach it. Social interaction plays a crucial role in the refinement of both reasoning and intuition. Compare:
Kohlberg: "Moral development depends upon stimulation defined in cognitive-structural terms, but this stimulation must also be social, the kind that comes from social interaction and from moral decision-making, moral dialogue, and moral interaction." Kohlberg created an environment where students and teachers enacted equality. Years of such implicit learning, coupled with explicit discussion, should gradually tune up intuitions about justice, rights and fairness, leading perhaps to an automatic tendency to look at problems from multiple perspectives. By creating a community in which moral talk was ubiquitous . . . and in which adults modeled good moral thinking, Kohlberg may well have strengthened his students' tendency to use . . . private reflection on their own."
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This similarity between the two models points to the way that rules may impede moral judgmentor, more precisely, may impede the process of improving our moral judgment. Better judgment is 64 Haidt, supra note 62, at 818. 65 Id. at 828-29. This view is consistent with the emerging awareness that the thought process in which human beings engage generally (not only about ethical issues) functions on dual levels -one that "is rapid, intuitive, but sometimes error-prone [ ethics training) play to our "comfort zone," and fail to spur us to more sophisticated approaches to ethical decision-making.
Resolving to Do the Ethical Thing
Once we determine an ethical response, we must take the next step, and accord it the highest priority among all alternative courses of action. Doing so successfully depends on how we perceive ourselves and the importance we attach to ethical values.
Autonomy
Most parents have had the experience of suggesting that a small child play with Toy A rather than Toy B -only to have the child then insist on playing with Toy B. From an early age, human beings crave autonomy, and when it is eliminated or threatened, they often try to restore it by acting in direct opposition to the threatened constraint, a process known as "psychological reactance." 72 A survey of nearly 3,400 students on 56 campuses throughout the country revealed that underage drinking actually increased after a number of states raised the legal drinking age to 21. 73 Reactance theory suggests that, even if students did not actually drink on campus or purchase alcohol before 1987, they had been free to do so if they wished.
When the law was changed, this freedom was taken away -prompting underage students to assert
themselves by doing what the new law now prohibited them from doing.
Reactance might be invoked to argue that -at least with regard to those rules whose requirements are aligned with ethical conduct -rules undermine ethical behavior by prompting people to act contrary to 69 them. There are two rejoinders to such an argument. First, the starting point for reactance is our freedom to do (or refrain from doing) something -whether or not we actually do (or refrain from doing) it. That freedom gives us our sense of autonomy. The autonomy is eliminated when a rule takes or threatens to take away that freedom. This differs from the scenario where restrictions have already been in place.
Teenagers who turn 16 these days, for example, are not (and were never) legally able to drink or to purchase alcohol. Thus, reactance cannot explain behavior contrary to the universe of long-extant rules.
Second, re-establishing one's autonomy by violating rules does not necessarily lead to unethical behavior.
A student may get seriously drunk and then drive a car; but he or she might illegally take only one drink and go to bed. Putting aside the issue of whether violating any rule to any extent is unethical, the point is that one can reassert autonomy in various ways, including ways that many people would not deem unethical.
At the same time, reactance theory should not be dismissed too hastily. First, as has been shown, rules are most powerful precisely where they prompt us to act (or not act) differently than we would without them. If we are not inclined to speed or commit murder, rules prohibiting such activities would not threaten our autonomy. If we are tempted to jaywalk, on the other hand, the prohibition impinges on our freedom to do so and, in that sense, has force even though such conduct may long have been illegal. will be decreased to the extent that the performance of that activity, heretofore attributed to internal causes, is reattributed to external causes." 75 Over-justification is most often invoked to explain situations in which individuals, initially internally motivated to engage in some activity (studying, helping another person), lose their interest in doing so after a reward for performing that activity is introduced and then removed. 76 Over-justification has also been used to explain situations in which (i) external coercion to do something pleasant (imposing deadlines on a game) decreased interest once the deadlines were removed, 77 and (ii) external threats not to do something fun (play with a desirable toy) increased interest in the activity later. 78 These contexts involve attractive activities. Rules, however, are essentially external motivators to avoid doing something society deems undesirable (speeding, disclosing inaccurately). Thus, external threats imposed to prevent people from doing something that they may already be internally motivated to avoid are relevant. Studies of over-justification in this setting are much rarer than those involving rewards, even though such threats may have a greater impact on intrinsic motivation than rewards (which the intended recipient has greater freedom to accept or reject). 79 Nonetheless, experiments have shown that interest in an unattractive activity actually increased in the face of threats to avoid the activity. 80 In one study, college students were directed to complete an inconsequential trivia questionnaire.
They were told that a proctor would not be present in the room but that, because prior test-takers had been interested in the answers, those answers were written on the blackboard but obscured from view. One-third of the students were also told not to look at the answers until the proctor returned, one-third were given a more severe threat (if they looked at the answers, they would ruin the experiment and would not be given credit for participating in the study), and one-third were given no additional instructions. Students were observed through a one-way mirror as they took the test. None of them -not even those who had been given no instructions about looking at the answers -attempted to look at those answers; this confirmed that everyone viewed cheating as intrinsically unattractive. After the questionnaires were completed, the proctor returned, and made the answers available.
As part of the same study, the students took a second test several days later without being informed of any connection between the tests. This test was a challenging achievement test, creating a greater incentive to perform well. Students were told that they would take the test unsupervised, and that they needed to answer eight questions sequentially, that they could not spend more than one minute on each question and that, once they proceeded to the next question, they could not return to an earlier one for any reason. No threats were issued. The students were again observed through a one-way mirror to determine if they cheated, i.e., if they reviewed and/or reworked an earlier question despite clear directions to the contrary.
Unlike with the first test, cheating did occur on the second test. The study's focus was not on why students cheated on the second test but not on the first (after all, the first test was a series of inconsequential trivia questions, whereas the second test was more achievement-oriented); rather, the experimenters wanted to determine if, despite the intrinsic unattractiveness of cheating (established by the fact that no one cheated on the first test), conduct on the second test was affected by extrinsic factors present in the first test. In fact, there was a striking correlation between cheating and whether, in the initial test, the student had been in the "mild threat," "severe threat," or "no threat" group. Students who, in the first test, had received the severe threat did the most cheating, followed by those who had received the mild threat, followed by those who had received no threat. Even more telling, after the second test (and disclosure of its relation to the first test), students were asked why they did not cheat on the first test (recall that no one cheated on that one); students who had received a severe threat attributed their not cheating to the threat; those who had not been threatened stated that they did not cheat because of intrinsic values; those who had received weak threats were in between. The study's authors concluded that the threat diminished the role of internal values in guiding the students' conduct:
[S]uperfluous threats not to cheat in one situation increased the likelihood that subjects would cheat in a subsequent, constraint-free situation. Subjects who received threats downplayed intrinsic reasons not to cheat, that is, they appear to have discounted their own honesty as a reason why they did not look at the answers at Session 1, which caused them to cheat more at Session 2. Threats directed to potential cheaters or shoplifters are no different than ones directed to potential fraudulent accountants, inaccurate disclosers, and other business miscreants. Indeed, business conduct has been explained in part on the basis of the effect of external factors on internal values.
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Moreover, there is no material difference between prohibitions and prescriptive rules in this context since the threat of punishment will be realized either if one does the prohibited act or fails to do the required act. Before overjustification can be extended to the relationship between rules and intention, however, one clarification is in order. Typically, the over-justification theory is concerned with the effect of behavior when the external reward or constraint is removed. When people are rewarded for something they otherwise enjoy and the reward is then withdrawn, their interest in the act may wane; when students are threatened with consequences if they cheat and the threats are later removed, those previously uninterested in cheating may be more likely to cheat. With rules, a different dynamic applies: once laws and regulations are put in place, they almost always remain in effect (although they may be modified at some point). Most roads have speed limits, even if the maximum speed is adjusted from time to time; similarly, some form of accounting and disclosure rules will continue to exist. As long as the rule remains in effect -the external factor continuing to exert its constraining influence -then one might suppose that there should be no lapse in motivation.
That is, it would not matter if intrinsic motivation declined (or, more precisely, one would not have occasion to notice any such diminution) since the external motivation would remain constant.
This qualification does not affect the relevance of over-justification to this inquiry. Superfluous rewards or constraints affect perception. People see themselves (and are seen by others) as being motivated by the reward or the threat rather than by intrinsic factors (e.g., preferences, values). In some other class, the students would have sat for a test and not been threatened with sanctions for cheating. At that time per the theory, their conduct would have been affected by the then-absence of threats, as well as their selfperception (based on their earlier experience) that they are motivated by threats rather than by their own value system. This is illustrated by studies of residents in old-age homes who were given tokens (redeemable at the institutional "store") for performing certain tasks such as making their beds and cleaning their rooms: rather than motivating the residents to care for themselves generally, the practice caused the residents to abdicate their responsibility for all tasks for which they did not receive tokens.
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The effect of rules is no different. Few would take issue with the desirability of good corporate governance or candid communications with customers and the general public. If corporate governance or communication with customers and the public is motivated by extrinsic factors such as the requirements of Sarbanes-Oxley or the penalties for incomplete (though well-intentioned) disclosure, the intrinsic driversthe inherent desirability of good governance and candid communication -may diminish in importance. 85 Indeed, managers may see themselves and be seen by others as reacting to rules more generally rather than to their own (consistent) feelings. This would be harmless if rules addressed all contingencies. As we have seen, however, rules are over-and under-inclusive where they do exist -and they do not exist for all situations in any event.
Acting Ethically
To be ethical, our intention to do the ethical thing must be followed by our really doing it. Thus, individuals who, despite the negative pull exerted by rules, have recognized an ethical issue, decided on an ethical response, and resolved to act on it, still need to contend with pressures and other obstacles that interfere with actually implementing their decision. Among the varied impediments that must be overcome even at this late stage are -once again -the rules themselves. In the context of this inquiry, implementing an ethical decision will not be materially affected by rules where following the rule also achieves the ethical result. While compliance with the rule may be difficult due to the rule's vagueness or complexity, 86 the rule is unlikely to be an obstacle to doing the right thing since the decision-maker has already resolved 84 See FREY, supra note 79, at 16. 85 See IAN AYRES & JOHN BRAITHWAITE, RESPONSIVE REGULATION: TRANSCENDING THE DEREGULATION DEBATE 49 (1992) ("[T]he less salient and powerful the control technique used to secure compliance, the more likely that internalization will result." (citations omitted)). 86 See Malloy, supra note 75, at 487.
to do the ethical thing. Where that result would follow from complying with the rule anyway, it is difficult to see how the nature of rules would cause the decision-maker to stray from that desirable path.
There are many instances where "legal" does not equate with "ethical," however. There may not be a rule covering the situation at hand, there may be a general rule that is inapplicable (or should not be applied) to the situation, or a rule may apply but, substantively, would require unethical behavior. The issue is whether, in such circumstances, rules make it more difficult for the well-intentioned decisionmaker to implement his or her decision.
The fewer the obstacles and the easier it is to implement an intention, the greater the likelihood that it will actually be implemented. The reality is that business presents a host of obstacles:
All other things equal, most [business people] would unhesitatingly choose the high road. But, except in hypothetical situations, all other things are never equal. And we often see that factors with more motivational punch -sales quotas, corporate financial health and survival, competitive concerns, career advancement -outweigh ethical choices in business decisions. 87 To this list, one might add such organizational influences as peer pressure and "group-think," diffused decision-making structures and dispersed information, compensation, promotion, and other policies that motivate certain behavior -as well as individual factors, including personality and the stage of one's moral development. 88 Rules should not be blamed for these influences, which arise and exist independent of rules. Yet, rules, themselves, are an obstacle to implementing ethical decisions. Sometimes they are so numerous or complex that employees do not understand them or how to comply with them. 89 These aspects of rules will not be pursued here, though, because this article undertook to analyze the effect on behavior of rule nature rather than content, and rules are not inherently complex or numerous. There are several characteristics of rules, however, that do affect the implementation of decisions.
Rules have been described as having "clear edges." 90 Even where their language is imprecise or vague, they generally are more specific and directive than ethical principles. As a result, variation in the interpretation of rules (as a class) is narrower than with principles (as a class). People are more comfortable with, and therefore more likely to grab onto, a tangible rule than an amorphous ethical principle whose application to a particular situation is unclear. This is particularly true in pressured environments, such as business situations:
At precisely those moments when mindful awareness and action are most crucial -to discern and address ethical considerations -people are even more likely to stray into wrongdoing. When performance pressures heighten and conflicts among a variety of considerations intensify, people emit their dominant responses, conducting themselves according to their most accustomed behaviors. Instead of meeting ethical challenges with the necessary cognitive and behavioral resources, people retreat into comfortable and familiar patterns of behavior, inadequate in addressing the complex situations they face.
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Because the requirements of rules are generally clearer than those of ethical principles, violations can be detected more easily and more quickly. For example, determining that a code of ethics has failed to include certain specified topics can be made more readily than determining that the code does not quite reflect the right sense of values. The consequences of violations also differ, with rule violations leading to discipline such as fines, termination, and imprisonment, and principle violations leading to guilt or shame.
For these reasons, people are more likely to avoid rule violations rather than breaches of ethical principles:
[A]t least for the great mass of individuals in modern industrialized nations, the disutility due to losing one's entire wealth or of going to jail for life outweighs, and probably by a significant amount, the sting of guilt and of disapproval, or rather that plus the utility from virtue and praise.
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This tendency is particularly powerful because rules provide a basis for deflecting criticism for one's actions. The employee who follows the rule despite a conflicting ethical interest is able to point to the requirements of the rule, and can claim that he or she really did not have a choice. The employee does not have the option of shifting "blame" to the rule-maker when his or her ethically motivated conduct is not legally required and someone else (e.g., the employee's manager) has another view of the ethics of the situation.
93 This is especially difficult if a rule applied and dictated a contrary result. themselves, will achieve their intended purpose, or whether more tangible and immediate pressures will prevail. There is already speculation that mandated public disclosure of code waivers -prompted by the post-Enron focus on transparency on this subject -may actually prompt firms to adopt the narrowest possible codes that still satisfy the legal requirements. 94 A narrow code will minimize the need for waivers; but it will also prohibit fewer activities, perhaps even fewer than codes had disallowed before the new requirements. 95 The worthiness of a broad code of ethics -something that the SEC has even urged 96 -may yield to concerns about whether a code that is broader than required will increase the company's exposure.
IMPLICATIONS
Once the effect of rules on ethical decision-making is recognized, it follows that rules cannot be Yet whether ethics is the unstated basis of the prescription or is expressly mentioned, the relationship between the rule and ethics in these situations is direct. Rather than requiring ethical conduct or prohibiting unethical conduct generally, the rules prescribe specific conduct deemed consistent with accepted ethical norms. 98 Thus, a rule that prohibits murder or perjury focuses on particular behavior viewed as unethical. Similarly, typical corporate codes of ethics require compliance with specific regulations and internal policies.
This direct approach is useful as far as it goes, but it is limited by the inability to anticipate all situations that will require an ethical response, and by the undesirability of "legislating morality." The direct approach, despite its prevalence, is not the only approach, however. Regulations can also deal with ethics indirectly. Such regulations would seek to foster conduct, not by requiring or prohibiting specific conduct directly, but by prescribing some other activity that, in turn, may reasonably be expected to engender the desired conduct. Good Samaritan laws illustrate the approach. Until the enactment of these statutes, well-meaning passers-by were often reluctant to aid their fellows (the ethical act) because doing so was not required and, if they did assist and did so negligently, they exposed themselves to a lawsuit. 99 The typical Good Samaritan law does not require that passers-by assist those in distress. 100 Instead, by raising the threshold beyond mere negligence for liability to attach, it creates a "safe harbor" for those who choose to aid someone in need. As a result, passers-by are encouraged to render assistance.
Several provisions of Sarbanes-Oxley apply this indirect approach. The section on whistleblowers, for example, 101 does not require employees to blow the whistle, but removes some of the impediments to doing so. Similarly, the certifications required of the chief executive and chief financial officers 102 are important not in themselves, but because having to certify will likely cause those executives to pay greater attention to the accuracy of their companies' disclosure -which is the regulators' real concern. It may even be argued that the code-of-ethics provision is indirect: lawmakers did not enact it to
give companies one more thing to disclose but, rather, to pressure companies to adopt and enforce codes in light of expected adverse publicity for companies without a code (or with one that was frequently waived).
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Such indirect regulations have benefits not to be ignored. First, they may affect conduct beyond the narrow concern that prompted the rule. Thus, although certifications may enhance financial disclosures, they may also improve internal accountability generally, and they may strengthen the resolve of more junior employees -who may be asked to make "sub-certifications" on which the executive will rely -to insist on appropriate conduct. Second, even though indirect rules are subject to the same weaknesses as direct prescriptions -such as incompleteness and over-and under-inclusiveness -the consequences are often less severe. An executive may interpret the certification requirement technically and narrowly, or may use it as a "crutch," for example, but it is difficult to see how his or her doing so will be any worse (and is likely to be better) than treating the disclosure rules themselves in such a legalistic fashion. This is not the place for an extended discussion of various ways that indirect regulations might be used to improve ethical conduct, but one possibility -ethics training -deserves mention because of its close relationship to ethical decision-making. Since rule-makers can require some companies to have codes of ethics (and can require publicly owned companies to disclose whether they have such codes), regulators can also require that training be provided (or that companies disclose whether they provide such training).
Since the Federal Sentencing Guidelines can make a "compliance and ethics culture" a factor in meting out sentences, they can also define that culture as one where, among other things, employees are trained to make ethical decisions. [A] continuing education requirement for persons in the securities industry, administered pursuant to industry developed standards, will benefit public investors as a result of the increased knowledge and enhanced understanding of regulatory and ethical standards by industry members. SRO qualification of registered persons of broker-dealers is of critical importance in promoting compliance with the requirements of the federal securities laws. Increasing the sensitivity of registered persons to regulatory and ethical matters also should enhance investor confidence in the securities industry.
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Significantly, the SEC has left it to the industry to develop content for the Regulatory Element, and the industry self-regulatory organizations have left it to the individual firms to develop content for the Firm Element.
While the Regulatory Element has recently been enhanced to include a module on ethics, 105 the
Firm Element provides a model for rule-making designed to encourage ethical behavior in other industries.
Regulators might require, for example, that such training include a component on decision-making (as distinct from specific prescriptions), and that, whatever else it covers, the decision-making component address organizational influences that challenge even the best-intentioned employees. Individual companies would then develop and deliver content relevant to their particular business, structure, and employees. Several suggestions for content follow immediately below.
The Private Sector
If ethics training is the right thing to do, then it should not matter whether it is the required thing to do. Business can take the initiative to develop a training program, and need not wait for regulators to require it. The larger issue is the scope of ethics training. Since the goal is to reduce the effects of rule limitations, a program that concentrates on regulations -what they permit and prohibit -will do little to move beyond those very weaknesses. This is not a reason to dispense with training about substantive rule requirements, but it is to urge that ethics programs focus more on values and provide employees with skills and support with which to decide ethical issues more effectively. It is the difference, for example, between listing various possible conflicts of interest, and training employees on how to recognize and avoid conflicts themselves:
Enhancing individual abilities to recognize ethical issues and moral situations will increase the frequency with which employees make moral considerations, employ moral reasoning, and exercise moral theories, which will in turn facilitate the emergence of intentions to do good. . . .
[W]e are not trying to impose a set of individual values on all employees. . . . Rather we are emphasizing improved moral sensitivity, improved moral decision making, and the encouragement of virtues like integrity and courage as they apply in a business setting.
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A comprehensive discussion about the possible content of, and pedagogical approaches to, training on ethical decision-making is beyond the scope of this article. The purpose of the several brief comments below -organized according to the four-step model reviewed earlier -is to stimulate crossdisciplinary thinking about ways to apply our expanded knowledge of decision-making generally and of organizational influences in the context of ethics training.
Ethical Recognition
Employees sometimes fail to appreciate that their action or inaction really does affect other people. The eventual automobile driver may seem remote to the assembly-line riveter, the pensioner may not be top of mind to the mid-level accountant, the third-world baby may seem distant to the food processor, and the minor beneficiary's college education may seem years off to the back-office clerk. The human impact of conduct needs to be made more salient for the employees. Ethics training should encourage employees -through stories and testimonials of actual events (among other methods) -to consider the range of people (e.g., customers, colleagues, shareholders, and members of the immediate or larger community) who may be affected by corporate misconduct.
Ethical Judgment
A universally accepted formula by which to decide an ethical question has thus far eluded mankind, so attempting to identify it in corporate training sessions will not be productive. Moreover, employees are quickly frustrated by a discussion of abstract principles, as any trainer who has heard employees plead "Just tell us what we can and cannot do" will attest. Instead, employees need to be stimulated to think beyond the confines of rules. 107 One way to do this is to pose dilemmas whose resolution does not involve readily ascertainable rules, including dilemmas where the choice is not between right and wrong conduct, but between several alternatives that may each be acceptable -but one of which 106 Reynolds & Bowie, supra note 13, at 287. 107 Id. See also RONALD R. SIMS, ETHICS AND ORGANIZATIONAL DECISION MAKING: A CALL FOR RENEWAL 148-49 (1994).
may be more right (or ethical) than the others. 108 A balance needs to be struck, however: if resolution of the dilemma is obvious, then little benefit is gained from training; if the ethical conduct is too subtle, then a clear teaching point may not be possible, and employees may not receive much direction from the training.
A second possibility is to expose employees to experiments in human nature such as our tendency to engage in misconduct when ordered to do so by someone in authority, 109 and our tendency to make biased judgments (e.g., risking more to avoid a loss than to make a profit, 110 and irrationally giving undue weight to the short-term and to recent or otherwise salient situations 111 ).
The key is to infuse the training with situations that are realistic based on the employees' experience. Employees need to consider how notions of integrity, honesty, fairness, and similar values apply to such situations. They will benefit from participating in group discussions in which they are able to hear and react to how their colleagues think about the situation. By expanding employees' minds, this type of training should have a positive impact on decision-making skills.
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Resolving to Do the Ethical Thing, and Doing It
Ethics training cannot be limited to helping employees decide on the ethics of a situation, but, rather, must help employees to cope with those corporate dynamics that make doing the right thing difficult. These include peer pressure, the desire not to jeopardize job security, and our tendency to rationalize our behavior (e.g., to believe either that we must be missing a crucial piece of information since our boss would never ask us to do something inappropriate, or that we can safely make an exception "just this once"). Again, describing or showing films of (or even replicating) actual experiments -including the well-known one in which Solomon Asch demonstrated the extent to which people will give clearly wrong answers due to peer pressure and the desire to conform 113 -would seem to have considerable potential as a training tool. Training might also help employees recognize -and therefore be sensitive to the potential dangers -that it is sometimes just more efficient to follow a specific rule rather than to use limited mental energy and time grappling with ambiguous principles, and to provide information about resources and strategies for dealing with this reality.
CONCLUSION
Discussions of rules and ethics usually deal with issues of substance, including the scope and legitimacy of rules, why rules should be obeyed, and the reasons why particular principles should (or should not) be used to resolve ethical dilemmas. The nature of rules and the psychological, physiological, and other aspects of the ethical decision-making process have been addressed much less frequently -and the consideration of a possible relationship between the nature of rules and the decision-making process has been rarer still. Yet the issue has been with us at least since the time of Confucius:
The Master said, "If the people be led by laws, and uniformity sought to be given them by punishments, they will try to avoid the punishment, but have no sense of shame.
"If they be led by virtue, and uniformity sought to be given them by the rules of propriety, they will have the sense of shame, and moreover will become good."
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Rules are all-pervasive in society, but their inherent incompleteness becomes evident when their characteristics are examined. The over-and under-inclusiveness that is part of a rule's essence renders rules incapable of applying to all situations, and prompts a need for some other sources of guidanceincluding ethics -to help us decide how to act. Ironically, however, the same characteristics that create this need also undermine our ability to utilize the guidance. Ethical recognition is harder because rules, by nature, discourage us from making choices; moral reasoning is impeded because rules fail to stimulate us to higher, post-conventional cognitive levels; moral resoluteness is weakened as external rules become -and are seen as -a greater motivator of conduct than our intrinsic values; and acting ethically is rendered more difficult because following rules is often simply less complex than considering and applying ethical principles.
In light of the counter-productive tendencies of rules, we must be cautious about the rules that we promulgate, and must minimize the inherent tension between rules and ethical decision-making. Our goal must be to use our considerable (and ever-expanding) theoretical and practical knowledge creatively to improve the skills and confidence with which employees and others address their ethical dilemmas, empowering them to move beyond the confines of "legal" to the realm of "ethical."
